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APPELLANT'S STATEMENT OF QUESTION PRESENTED 


| 
| 


In the opinion of the appellant, the question presented 
by this case is: | 


1. Was the affidavit accompanying the Search Warrant 
in this case a sufficient basis for the issuance of the warrant 
and the subsequent search of the premises involved and was 


| 
the evidence seized as a result properly admitted in evidence? 
| 
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APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant, Joseph Brocato, was indicted by the Grand Jury of 
the District of Columbia on February 16, 1959, for alleged violation of 
Title 22, Sections 1501, 1502, 1504 and 1505 District of Columbia Code, 
1951 edition. He was arraigned February 20, 1959 and entered a plea 
of Not Guilty. A Motion to Suppress the Evidence was heard and denied 
by the Trial Judge on March 13, 1959. Trial was had without a jury on 
March 16, 1959. Defendant was found guilty on Counts One, Two, and 
Four of the Indictment. Appellant was found Not Guilty of Count Three. 
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On April 17, 1959 appellant was sentenced to a term of imprisonment 
for not less than four nor more than sixteen months. Notice of Appeal 
was filed the same date and on April 21, 1959 the Judgment and Commit- 
ment of April 17, 1959 was filed in the lower court. This appeal is 
made pursuant to Title 28, Section 1291 U.S.C. and Title 11, Section 772, 
D. C. Code, 1951. 


STATEMENT OF THE CASE 


On the 8th day of December, 1958 there was issued a Search War- 
rant by the United States Commissioner (J.A. 6-7) for the entire 
premises 2741 Central Avenue N.E. in the District of Columbia. The 
Search Warrant was issued on the affidavit of two police officers (J.A. 
3-6). The Search Warrant was executed on the same date and appellant 
was arrested on the premises. A quantity of horse and number slips 
were seized and from the person of appellant was taken $87.90 in cash 
contained in a brown envelope. 


Appellant was indicted for violation of the lottery laws (J.A. 8-9). 
After arraignment a Motion to Suppress the Evidence was filed, assert- 
ing the insufficiency of the affidavit of the two officers to support 
issuance of the Search Warrant and that the Warrant being improperly 
issued the evidence obtained thereby should be suppressed. The 
Motion was denied after argument. Whereupon appellant stipulated the 


testimony of the government witnesses, waived trial by jury and the 


Court found the appellant guilty of operating a lottery and possession of 
number slips. This appeal then followed. 


STATEMENT OF POINTS 


Appellant asserts that the Warrant issued in this case was based 
upon a statement of facts clearly insufficient to justify the action of the 
U. S. Commissioner and that the Court below erred in denying the Motion 
to Suppress the evidence and that the evidence should not have been 
received against the appellant. 
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SUMMARY OF ARGUMENT 


i 

The Statement of facts relative to the request for a U. S; Com- 
missioner's Search Warrant in this case does not meet the standard of 
probable cause for the issuance of the Warrant. | 


i 
ARGUMENT | 


The affidavit of the two police officers when examined discloses 
the familiar recital that information had been received from the 
"reliable source" as to the conducting of a horse and numbers business 
at the address involved here. It recites that at various times a tele- 
phone listed for the address was called and certain information received 
concerning numbers which the officers believed to be accurate. The 
officers noted the visitations of the appellant to the premises. The 
officers recited a prior conviction of the appellant. The officers saw 
brown paper bags being brought in on one occasion by an unidentified 
male. : 

| 
In their affidavit, the two officers do not indicate any connection 
between the paper bags and the activities of a lottery. The officers 
during their observation spell out no unusual activity in connection with 
the premises. On December 4 between 11:50 A.M. and 12:20 P.M. three 
men visited the premises. On the next day during a period of five hours 
two men visited the premises. Apparently no other persons visited the 
premises on these days. Particularly the absence of any suspicious 
activity on December 5, 1958, when the statement shows continuous 
observation for a period of approximately five hours seems worthy of 
consideration. This was the period of most intense observation as 
shown in their statement. ! 


No where in the affidavit does there appear that any person per- 
formed any act in their view which was connected with any illegal 
activity. 
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This Court has, in Washington v. U. S., 92 U.S. App. D.C. 31, 
202 F.2d 213, quoted the Brinegar decision "Probable cause exists 
where the facts and circumstances within their knowledge and of which 
they had reasonably trustworthy information are sufficient in them- 


selves to warrant a man of reasonable caution in the belief that an 


offense has been or is being committed”... 


It must be admitted parenthetically at this point that there is some 
similarity between the affidavit in the Washington case and that presented 
here. However, the issuance of a search warrant is not to be determined 
by any fixed formula any more that what is a reasonable search is 
capable of such a "ready litmus-paper" test. (U. S. v. Rabinowitz, 339 
U. S. 56, 70 S. Ct. 434, 94 L. Ed. 653.) Here we say that there was mere 
suspicion or conjecture, not inference of illegal activity. See U.S. v. 
Johnson, 113 Fed. Supp. 359 and see United States v. Reynolds, 111 Fed. 
Supp. 589, where the District Court has rejected search warrants issued 
without sufficient basis. 


CONCLUSION 


It is respectfully submitted that in this case a careful and reason- 
able official should not have issued a Search Warrant under the circum- 
stances and that the Motion to Suppress should have been granted and 
that this Court because of the error below should reverse the judgment 


of conviction. 


JAMES K. HUGHES 
DENIS K. LANE 


412 - 5th Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


[ Filed Aug. 6, 1959] 


UNITED STATES COMMISSIONER 
DISTRICT OF COLUMBIA 


RECORD OF PROCEEDINGS--MISCELLANEOUS 


Before JAMES F. SPLAIN, U. S. Court House, “Wash. 1, D.*C. |; 
* * * * x 


Commissioner's 
Docket No. 8 , Case No. 230 


Search 

premises 2741 Central ho N. E. 
(entire premises) 

Washington, D.C. 


Listed per City Directory to: 
William L. Burley 


Violation | 
Title 22 DC Code 
Sections 1501 1502 


ee ee ee Nee Nee ee Nee ee ee 


1958 | 

Dec. 8 Search warrant issued to Chief of Police DC or any member 
of the MPDC upon the formal written application (affidavit) of 
Elbert R. Andrews and Raymond F. McMullen Det's Morals 
Div MPDC. | 


Search warrant returned by Cpl John W Lockwood Morals Div 
MPDC executed by a search of the above described premines 
on December 8, 1958. 

Seizure on return attached hereto. 

Papers sent to District Court. 

See case Number D8-231. 


Certified to be a correct transcript 
of Docket Entries. 


Dated December 9, 1958 /s/ James F. Splain 
United States Commissioner 
| 





2 


UNITED STATES DISTRICT COURT 
for the District of Columbia 


UNITED STATES 


) 

= ) 
1. WILLIAM L. BURLEY ) Charge: VIO. 22, DCC, 1501, 

2. THOMAS H. HOOK 

) 


Criminal No. 157-'59 


1502, 1504, 1505 


3. JOSEPH BROCATO 


RELEVANT DOCKET ENTRIES 


Presentment and Indictment filed (4 Counts) 


No. 3: ARRAIGNED, Plea NOT GUILTY entered; Defendant 
ON BOND; CURRAN, J. 


No. 3: MOTION OF DEFENDANT to suppress evidence. 


No. 3: OPPOSITION of GOVERNMENT to Deft's. motion to 
suppress evidence. 


No. 3: MOTION of DEFENDANT to suppress evidence heard 
and DENIED. CURRAN, J. 


No. 3: Waiver of trial by jury; 
TRIAL BY COURT BEGUN: 
; FINDING: Not Guilty on Count 3; 
Guilty on Counts 1, 2 & 4; 
Case is REFERRED to the Probation 
: Officer of the Court; 
Defendant permitted to REMAIN ON BOND pending 
sentence. CURRAN, J. 


No. 3: JOSEPH BROCATO: 
SENTENCED to imprisonment for a period of FOUR (4) 
: MONTHS TO SIXTEEN (16) MONTHS. 
Defendant COMMITTED to the District of Colum- 
bia Jail: 
Commitment Issued; 
CURRAN, J. 


No. 3- JOSEPH BROCATO: 
NOTICE OF APPEAL, filed. 
RECOGNIZNACE ON APPEAL in the sum of $1000.00. 


No. 3: Judgment and Commitment of 4-17-59. CURRAN, J. 





[ Filed Aug. 6, 1959] 


Commissioner's Docket No. 8 
Case No. 230 
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UNITED STATES OF AMERICA 
v. 


AFFIDAVIT FOR 
SEARCH WARRANT 


premises 2741 Central Avenue 
N.E. (entire premises) 
Washington, D. C. 


Listed per city directory to 
William L. Burley 


| 
| 
| 
| 


Before  JAMESF.SPLAIN, _ U. S. Court House, Wash. 1, D. C. 
The undersigned being duly sworn deposes and says: | 
That he has reason to believe that on the premises known as 
2741 Central Avenue N.E. (entire premises) Washington in the District 

of Columbia, there is now being concealed certain property, namely 
lottery tickets, lottery policies, or any book, paper, memorandum or 
device used in setting up, promoting or maintaining a policy lottery. 
The facts to sustain this are as set forth in the affidavit attached hereto 
and made a part hereof, which are in violation of the D.C. Code, Title 
22, Sections 1501, 1502. : 

And that the facts tending to establish the foregoing grounds for 
issuance of a Search Warrant are as follows: See the affidavit attached 
hereto and made a part hereof. : 


/s/ Elbert R. Andrews /s/ Raymond F. McMullen 
Det Morals Div MPDC Det Morals Div MPDC | 


Sworn to before me, and subscribed in my presence, December 8, 1958. 
[SEAL] /s/ James F. Splain | 
United States Commissioner 


| 
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Statement of facts relative to a request for a United States Com- 
missioners Search Warrant for premises 2741 Central Ave. N.E. (en- 
tire premises) Washington D.C. for violations of the lottery laws of the 
District of Columbia. 

SEARCH WARRANT: 2741 Central Ave. N.E. (entire premises) Wash- 


ington D.C. listed in City directory to William L. 
Burley. 


On October 2, 1958 information was received from a reliable 
source stating that a William L. Burley was conducting a horse and 
numbers operation in premises 2741 Central Ave. N.E. Washington D.C. 
and has been for a number of years. 

As a result of this information, Officers Elbert R. Andrews and 
Raymond F. McMullen of the Morals Division were assigned to conduct 
an investigation. 

Investigation reveals that premises 2741 Central Ave. N.E. has 
two telephones one of which is LA 6-9250 listed to William L. Burley, 
2741 Central Ave. N.E. and LA 6-6556 listed to Jay J. Walker, 2741 
Central Ave. N.E. Washington D.C. 


STATEMENT: 
On Tuesday, November 25, 1958 at about 2:45 P.M. Officer 
Andrews called LA 6-6556 and asked a male voice that answered what 


the first figure was and the voice replied "we don't have it yet," At 
about 3:00 P.M. same date as above Officer Andrews again called 

LA 6-6556 and asked a male voice that answered what the first number 
was and he replied "its a 2" At about 3:55 p.m. Officer[s] Andrews 
called again and asked a male voice that answered what the second 
diget [ sic] was and he replied "a 0, 20 so far" The number for this day 
was 207. 

On Wednesday, November 26, 1958 at about 3:05 P.M. Officer[ s] 
Andrews again called LA 6-6556 and asked a male voice that answered 
what was leading and he replied "a 6" The number for this day was 621. 

On Friday, November 28, 1958 at about 3:10 P.M. Officer Andrews 
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again called LA 6-9250 and asked a male voice that answered what the 
first number was and he replied "a 1" At about 3:35 P.M. Officer[ s] 
Andrews again called LA 6-9250 and asked a male voice that answered 
what the second diget [ sic] was and he replied "I don't have i yet." The 
number for this day was 111. 

On Monday December 1, 1958 at about 3:15 P.M. Officer] s] 
Andrews called LA 6-6556 and asked a male voice that answered what 
was leading, the voice replied "I dont have it yet, they changed tracks". 

On Wednesday December 3, 1958 at about 4:00 P.M. Officer[ s] 
Andrews called LA 6-6556 and asked a male voice that answered what 
the first figure was and the voice replied "a 4" the number for this day 
was 431. 

On Thursday December 4, 1958 at about 11:50 A.M. Officer An- 
drews observed an unidentified white male arrive in the area in a 1951 
Chevrolet DC tags RY 322 listed to William L. Burley 2741 Central Ave. 
N.E. and enter premises 2741 Central ave. N.E. accompanied by another 
unidentified white male both of whom were observed to be carring [ sic] 
brown paper bags. At about 12:20 P.M. Officer Andrews observed 
Joseph Brocato arrive in the area and he also entered 2741 Céntral Ave. 
N.E. At about 3:45 P.M. same date, Andrews called LA 6- 6556 and 
asked a male voice that answered what was leading and he replied "a 6" 
The number for this day was 664. | 

Investigation reveals that Joseph Brocato has been arrested and 
convicted of violation of the District of Columbia Lottery Laws and a 
number of times, the latest being in 1954 when he received a 8 month to 
2 years sentence. He was released 3/16/56 on probation until Pilay 19, 
1957. | 

On Friday December 5, 1958 at about 11:40 A.M. fnceene observed 
the same white male on the previous day enter premises 2741 Central 
Ave. N.E. At about 12:40 P.M. Andrews observed Joseph Brocato arrive 
in the area and he also entered the premises. Andrews observed Brocato 


come out of premises at about 5:40 P.M. and leave the area. Observa- 


tions were then discontinued. 
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On Monday December 8, 1958 at about 11:45 A.M. Andrews and 
McMullen observed the same white male as Andrews had observed on 
the previous days driving auto with tags RY 322 arrive in the area and 
enter premises 2741 Central Ave. N.E. At about 12:40 P.M. Brocato 
was observed by the two officers to arive [ sic] in the ares [sic] and 
also enter the premises. 

Based on observations and telephone conversations as outlined in 
this affidavit made during the time number bets are normally made it 
is the firm belief of the undersigned officers that the aforementioned or 
described persons are presently engaged in the operation of the numbers 


game contarary [sic] to and in violation of the gambling laws of the 
District of Columbia. 


It is also the firm belief of the undersigned officers that numbers 


bets records an other gambling paraphernialia [sic] are being secreted 
in premises 2741 Central Ave. N.E. Washington D.C. in violation of the 
gambling laws of the District of Columbia. 

/s/ Elbert R. Andrews /s/ Raymond F. McMullen 


Detective, MPDC, Detective, MPDC, 
Morals Division | Morals Division 


Subscribed and sworn to before me this 8, day of December 1958 


/s/ James F. Splain 
United States Commissioner for the District of Columbia. 


[ Filed Aug. 6, 1959] 


SEARCH WARRANT 
To Chief of Police or Any Member of the Metropolitan Police, D.C. 
Affidavit having been made before me by Elbert R. Andrews and 
Raymond F. McMullen, Det's Morals Div MPDC, that he has reason to 
believe that on the premises known as 2741 Central Avenue N.E. (entire 
premises) Washington in the District of Columbia there is now being 
concealed certain property, namely lottery tickets, lottery policies, or 
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any book, paper, memorandum or device used in setting up, promoting, 
or maintaining a policy lottery. The facts to sustain this are as set 
forth in the affidavit attached hereto and made a part hereof. | 

which are in violation of the D.C. Code, Title 22, Sections 1501, 1502 
and as I am satisfied that there is probable cause to believe that the 
property so described is being concealed on the premises above de- 
scribed and that the foregoing grounds for application for issuance of 
the search warrant exist. : 


You are hereby commanded to search forthwith the place named 


for the property specified, serving this warrant and making the search 
in the daytime and if the property be found there to seize it, leaving a 
copy of this warrant and a receipt for the property taken, and prepare 
a written inventory of the property seized and return this warrant and 
bring the property before me within ten days of this date, as required 
by law. : 

Dated this 8th day of December, 1958 : 

filed 3:45 PM TKC 


/s/ James F. Splain 
U. S. Commissioner 


RETURN | 

I received the attached search warrant December 8th, 1958, and 
have executed it as follows: | 

On December 8th, 1958 at 4:30 o'clock PM, I searched ie pera 
described in the warrant and | 

I left a copy of the warrant with William Burley together witha 
receipt for the items seized. 

The following is an inventory of property taken pursuant to the 
warrant: 

6 telephones 

1 "Victor" hand operated adding machine #450545 (in poor condition) 


$77.65 in cash | 





8 


A large quantity of horse and number bet slips, and related 
paraphernalia. 

This inventory was made in the presence of William Burley, 
Det. J. R. Stone and Lt. W. D. Foran. 

I swear that this Inventory is a true and detailed account of all the 
property taken by me on the warrant. 

| /s/ Corporal John W. Lockwood 

Subscribed and sworn to and returned before me this 9th day of 

December, 1958 


/s/ James F. Splain 
United States Commissioner 


[ Filed Feb. 16, 1959] 


INDICTMENT 


Grand Jury Impanneled December 23, 1958, Sworn in on January 6, 1959 


The Grand Jury charges: 

Continuously during the period from about November 25, 1958, to 
about December 8, 1958, within the District of Columbia, William L. 
Burley, Thomas H. Hook and Joseph Brocato were concerned as owners, 
agents and clerks and in other ways, in managing, carrying on and pro- 
moting a lottery known as the numbers game. 

SECOND COUNT: 

Continuously during the period from about November 25, 1958, to 
about December 8, 1958, within the District of Columbia, William L. 
Burley did knowingly, as lessee, agent, operator and occupant, maintain, 
aid and permit the maintaining of a gambling premises located at 2741 
Central Avenue, Northeast. 

THIRD COUNT: 

Continuously during the period from about November 25, 1958, to 
about December 8, 1958, within the District of Columbia, William L. 
Burley, Thomas H. Hook and Joseph Brocato set up and kept a gaming 
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table at premises located at premises 2741 Central Avenue, Northeast, 
for the purpose of betting money on horse races. : 
FOURTH COUNT: : 

On or about December 8, 1958, within the District of Columbia, 
William L. Burley, Thomas H. Hook and Joseph Brocato knowingly had 
in their possession and under their control notations, records receipts, 
tickets, certificates, bills, slips, tokens, papers and writings, current 
and not current, used and to be used in violation of Title 22, District of 
Columbia Code, Sections 1504 and 1508. | 


/s/ Oliver Gasch ! 

Attorney of the United States in 

and for the District of Columbia 
| 


A TRUE BILL: 


/s/ Carey Winston 
Foreman. 


[ Filed March 3, 1959] 


MOTION TO SUPPRESS EVIDENCE : 
Defendants hereby move this Court to suppress as evidence the 
property obtained by an illegal search and seizure at premises 2741 
Central Avenue, N.E., on or about December 8, 1958, in the District of 
Columbia, by which they are aggrieved within the provisions of Rule 41 
of the Federal Rules of Criminal Procedure. : 
Defendant Burley was at all times the occupant of said premises 
and at the time alleged, maintained said premises as his residence. 
Defendants also move to suppress as evidence any testimony, 
notes, written or oral statements, or memoranda of conversations within 
said premises overheard by any police officer, and any evidence obtained 
as a result of the illegal search and seizure, and for reasons therefor 
assert as follows: : 
1. There was no probable cause for the issuance of said search 
warrant. : 


| 
| 
' 
| 
| 
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2. Conversations were overheard by police officers whose names 
are unknown to these defendants in violation of defendants' rights under 
the 4th Amendment of the United States Constitution and Section 605 of 
the Federal Communications Act. 

3. And for such other and further reasons as may be brought to the 
attention of the Court upon the hearing of this motion. 


James K. Hughes and 
Denis K. Lane 
Attorneys for Defendants 


by: /s/ James K. Hughes 
412 5th St., N.W., Wash. 1, D.C. 


TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
March 16, 1959 
The above-entitled cause came on for hearing before the HONOR- 
ABLE EDWARD M. CURRAN, a U. S. District Judge, at 10:15 a.m. 
APPEARANCES: 
FREDERICK G. SMITHSON, ESQ. 
for the Government 
JAMES K. HUGHES, ESQ. 
for the Defendants 


PROCEEDINGS 
THE DEPUTY CLERK: WILLIAM BURLEY, THOMAS HOOK, 
JOSEPH BROCATO. 
MR. HUGHES: In this case, Your Honor, waiver of jury trial has 
been signed. 
Subject to Your Honor's approval, we are perfectly willing to 
stipulate that the facts set forth in the affidavit upon which the search 


warrant was issued -- if those officers were called, they would testify 
as set forth in the affidavit. 
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| 
THE COURT: Well, now, when they got the warrant and they made 


the search,weren't certain things -- 
MR. HUGHES: We are going to stipulate that too. 
THE COURT: What was seized? | 
MR. SMITHSON: If it please the Court, there were seized in this 
particular case in premises 2741 Central Avenue, Northeast, in the Dis- 


| 
| 
| 
| 


trict of Columbia, horse bet slips, run down tapes, numbers slips, 
Armstrong sheets, dream books, cut cards, wooden numbers control 
board, and other numbers paraphernalia. : 

THE COURT: Who were they seized from? | 

MR. SMITHSON: Seized in premises 2741 Central Avenue; that is 
the premises where the three defendants were apprehended in the base- 


ment room in which all three were seated at the time the officers entered. 


It is in the defendant, Burley's, home. 

Now, from the defendant, Joseph Brocato, was seized $81 90 in 
cash in a brown envelope bearing the code name "Red." And, that code 
name was found among other records seized on the same premises. 
That was recovered by Corporal Lockwood. | 

There was $584.00, and no cents, recovered by Lockwood. 

From the defendant, Thomas Hook, there was recovered. ‘$203: 00 
in cash by Officer McMullen, and numbers slips. | 

There were six telephones recovered by Detective Stone, There 
was a Victor hand operated adding machine, 450545, recovered ied 
Detective Stone. 

Now, I understand, Your Honor, that in addition to the stipulation 
as stated by Mr. Hughes, that it is stipulated that the affidavit, as exe- 
cuted, is true and correct as such an affidavit, and would be - testimony 
of the officers had they been called to testify. | 

In addition to that, Your Honor, and I would ask that that. affidavit 
be considered as part of the record in this particular case --_ 

THE COURT: What evidence do you have of setting up a gambling 
table ? 
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MR. SMITHSON: Would your Honor let me put this before you, 
pecause I think I can show you the circumstances. 

One: The use of the numbers control board, and further, the fact-- 

THE COURT: What are you talking about -- "numbers control 
board"? 

MR. SMITHSON: It is a board which is used for the purpose of 
tabulation of numbers that would indicate the number -- 

THE COURT: That is not a gambling table. 

MR. SMITHSON: No, but it is used as part of the paraphernalia. 
In these premises was a large table. There were three places with 
these piles, or mounds, as you will, of numbers slips and other para- 
phernalia before-- 

THE COURT: That is not setting up a gambling table. 

MR. SMITHSON: I am not concerned with that, but the Judge asked 
me what I considered to be within the terminology of a liberal construc- 
tion, and I did so -- 

THE COURT: That is a liberal construction. 

MR. SMITHSON: All right, Your Honor. 

THE COURT: You have dice on a gambling table, or a roulette 
wheel; things like that. But, to have a bunch of numbers slips on a table 
is not a gambling table. 

MR. SMITHSON: All right, Your Honor. 

THE COURT: You can put it in. 

MR. SMITHSON: All right -- 

THE COURT: Because I am going to put it out. 

MR. SMITHSON: Now, it will be further stipulated that the execu- 
tion of this warrant was in full effect, and it was done properly, in ac- 
cordance with 3109, Title 18; that there was a knock and certification of 
who they were, and their authority to be there, and they were admitted 
to the premises. And, when they arrived at the premises, they went to 
the basement where the three defendants were; that they found the de- 


fendant, Hook, seated at one table with money and numbers slips, and 
horse bet slips on the same; that the defendants, Burley and Brocato, 
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were at another table where there was found more money, numbers and 


| 
horse bet slips; that at that time, and immediately upon their arrest, in 


other words, as soon as they arrested them, the officers would testify 
they questioned certain of the defendants, and we would offer their 
testimony to the same effect; that this was done at about 4:45 p.m. on 
the date the warrant was executed, that is, December 8, in the premises 
2741 Central Avenue, Northeast. Lieutenant Foran would testify that he 
advised the defendant, William Leroy Burley, of his rights, and at that 
time the defendant, Burley, stated he did not want to make any statement. 
He stated Mrs. Burley was not involved in the gambling operation--that 
the gambling paraphernalia was his rather than Mrs. Burley's; that he 
and Brocato just worked together--didn't know how they arrived 
at splitting the profits; that he was not the backer, nor was Brocato. He 
stated he did not know Hook and Weinsburg. At that point he refused to 
answer any more questions. He then offered the statement that he had 
been operating in the basement one day, and that was today, and he didn't 
know how much work they handled today. ! 

THE COURT: What was the day of the search? : 

MR. SMITHSON: December 8, 1959. He refused to answer why 
Brocato and Hook came to the premises, and his two boys didn’ t have 
anything to do with the operation, and they didn't come to the basement. 

At about the same date at 5:00 p.m. Lieutenant Foran advised 
Joseph Brocato of his rights, and at that time Brocato stated he came 
to see Maggie Burley; that he had some business with him, and he came 
to the premises quite often for personal business; that he didn't write 
numbers slips, and didn't answer the phone. He stated he came each day 
for personal business, and would hang around until five or six p.m. He 
had not worked for four or five months, and his daughter took care of 
him; that the $87.00 in the envelope on the table in front of him was not 
his, and he did not know whose it was; that the $563.00 and tne $21.00 on 
him was his personal money. 

Thomas Hook refused to answer any and all questions. | 


| 
| 
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That is the complete summary of the stipulation, Your Honor. 

It is to be further stipulated that numbers slips, by the defendants, 
within the meaning of a lottery, are slips, tokens, chances, to take part 
in a lottery known as the numbers game. 

In addition, Your Honor, there are the other counts of the indict- 
ment; that is, the Count 2, which is the maintaining of the gambling 
premises, and, as Your Honor has indicated, there is Count 3, the 


gambling table, and Count 4 charges all of them with the possession of 


the lottery slips. 

THE COURT: All right. I find the defendants not guilty on Count 
3, under your statement. 

MR. HUGHES: I understood from Mr. Smithson, the Assistant 
United States Attorney, that he was willing to submit the matter to Your 
Honor on the first count, which is operating a lottery. 

THE COURT: Well, I have already thrown out the third count. 

MR. HUGHES: I think the second count is covered by the first, 
Your Honor. 

MR. SMITHSON: No, they are not covered. 

THE COURT: No, they are different. The same evidence might 

be used to show, but it is not the same thing. 

Now, do you have any evidence to put in, Mr. Hughes? 

MR. HUGHES: No, Your Honor. I am going to submit it on 
stipulation. 

THE COURT: Well, I will have to find the defendants guilty on 
December 8 of operating a lottery known as the numbers game. 

And, I find the Defendant, Burley, guilty on December 8 as know- 
ingly, as an occupant, maintaining, aiding, and permitting the maintain- 
ing of a gambling premises at 2741 Central Avenue. 

And, I find all defendants guilty on December 8 of possession of 
numbers slips. 

I will refer the matter to the probation officer before I impose 
sentence. They are on bond? 
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MR. HUGHES: Yes, Your Honor. 
THE COURT: They may remain on bond. 
(Thereupon, the above hearing was concluded at 10:30 2. m.) 


[ Filed April 21, 1959] 
JUDGMENT AND COMMITMENT 


On this 17th day of April, 1959 came the attorney for the govern- 


ment and the defendant appeared in person and by counsel, James K. 
Hughes and Denis K. Lane. 

IT IS ADJUDGED that the defendant has been convicted) ‘upon his 
plea of not guilty and a finding of guilty of the offense of | 

Violation of Sections 1501, 1502, 1505, Title 22, D. C. Code 
as charged in counts one, two and four, and the court having asked the 
defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as chareed and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 

Four (4) months to Sixteen (16) months. | 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the de- 
fendant. | 


/s/ Edward M. Curran | 
United States District Judge: 
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[ Filed April 17, 1959] 
NOTICE OF APPEAL 


Name and address of appellant Joseph Brocato 
1325 Childress St., N.E. 


Name and address of appellant's attorney James K. Hughes 
! 412-5th St., N.W. 


Offense Vio. Secs. 1501, 1502, 1504, 1505, T. 22, D. C. Code 

Concise statement of judgment or order, giving date, and any sentence 
Sentenced for a period of four (4) months to sixteen (16) months. 

Name of institution where now confined, if not on bail on $1,000.00 
Bond with M. Weinstein 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment.- 


Date April 17, 1959 /s/ Joseph Brocato 
Appellant 


/s/ James K. Hughes 
Attorney for Appellant. 








